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. INTRODUCTION

The Task Force on the Unauthorized Practice of Law was
established “to explore fully [ ] the UPL issue as it relates to the
ADR practitioner, mediation, arbitration, and other pertinent hybrid
ADR processes.” Because the Task Force understands the “UPL
issue" as having surfaced thus far only with respect to the practice of
mediators, its focus has been on UPL in the context of mediation.
Anticipating that in the future it will address UPL and other ADR
processes, the Task Force in its present efforts has considered and
sought to avoid any potential, negative impacts of its present
recommendations on other ADR processes.

The Task Force acknowledges, at the outset, the complexity
of the present subject. It is possible to view the “UPL issue” as a
touchstone of the current ADR landscape. A discussion among
mediation practitioners, participants, consumers and/or cbservers
cannot be contained within the limits of the discrete topic. The
discourse automatically expands to encompass the multiple core
issues facing the field, including: quality-control (licensing,
certification, qualifications, credentialing, mediator accountability);
access (for parties and would-be practitioners); institutionalization
(increased use of ADR in court-related situations, practice of
mediation by lawyers; more generally, the question of what
happens when a flexible process is placed in a structured context);
professionalization; and, of course, the debate concerning the
existence and nature of different forms of mediation practice. The
Task Force was convened more than two years ago, and has
struggled intensely with these several issues from the beginning. -

The Task Force affirms that mediation is a distinct practice,
and has its own body of knowledge, foundational principles, values

DRAFT AUGUST 2002 PAGE 1



REPORT OF THE ACR TASK FORCE ON THE UNAUTHORIZED PRACTICE OF LAW

and standards of practice. Mediators draw on the knowledge and
practices of other disciplines, and some mediators are licensed or
certified practitioners of other professions, such as law, clinical

psychology, financial planning, accounting, urban planning, and so
“on (each a “source profession”). Nonetheless, when engaged in
mediation, mediators do not operate as practitioners of other
professions. On this basis, the Task Force believes that ACR’s
position should be that, in their capacity as mediators, its members
should not engage in the practice of law, whether or not they are
lawyers. Nor should its members, when mediating, act in the
capacity of a practitioner of any other profession." The experience,
knowledge, indeed expertise, each mediator brings to her or his
practice of mediation from any source profession must not be
dismissed or undervalued, but its role must be seen in the context
of the way in which it contributes to and enhances the individual’s
practice of mediation, as such practice is understood from the
perspective of standards of proper mediation practice.

The Task Force reached consensus on the greater portion of
this report; however, there remain a limited number of areas where
consensus was not reached. In an effort to further the discussion on
this critical topic, the ACR Board of Directors requested that the
report be circulated for comment with the areas where consensus
was not reached clearly delineated.

The Task Force believes that there is an important distinction
between improper mediation practice and the unauthorized
practice of law. The Task Force notes that there are activities, when

' This is not to say that mediators should not be held simultaneously to
the standards of a source profession, if applicable. It is, however, within the
purview of a particular source profession, not ACR, to comment on the
subject.
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conducted by mediators, that have the potential to be understood
or perceived to be the practice of another profession, e.g., law,
counseling, social work, and that there are some practices often
regarded by consumers as mediation that do not constitute proper
mediation practice, although they may be appropriately conducted
as part of one or more different ADR processes such as case
evaluation, binding arbitration or non-binding arbitration.?

The Task Force is aware of only a handful of UPL charges that
have been brought against mediators to date.> While such charges
allege the unauthorized practice of law by mediators, the Task
Force chose to focus on the subject of mediation-practice. An
important aspect of such an approach is the delineation of proper

2 See § V.E. below.

? (1) Werle v. Rhode Island Bar Assoc., 755 F.2d 195 (1% Cir. 1985). (2)
Commonwealth of Virginia v. Steinberg, Va. Cir. Ct., Henrico Co., Case No.
CL-96-504 (1996); and (3) in 2001, in unpublished opinions, the Connecticut
Bar Association Statewide Grievance Committee dismissed three complaints
of UPL which had been brought by Superior Court judges against non-lawyer
divorce mediators involved in drafting settlement documents filed in court. In
a recent survey, the ABA reports that a mediator also has been charged with
UPL in Utah. ABA Section of Dispute Resolution, State and Local Bar
Alternative Dispute Resolution Survey, 2001 Edition at 11.

Although there are no reported decisions or written records, the Task
Force also received anecdotal information concerning UPL charges brought
against non-lawyer mediators in North Carolina, Texas, Missouri, California
and Virginia.

Finally, the section on UPL in Nancy Rogers” and Craig McEwen’s
treatise, Mediation: Law, Policy & Practice, states that a 1988 national survey
of bar counse! indicated seven complaints regarding nonlawyer-mediators
processed informally, with none resulting in formal charges. See § 10.05, text
accompanying n. 5.
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and improper mediation practices, including the improper practice
of mediation by lawyer-mediators. While such improper practice
may not be UPL (within the jurisdiction in which an attorney
practices, because the attorney is licensed to practice law*), such
mediation practices should not be condoned merely because they
are conducted by members of the bar. Mediation is a distinct
practice. The standards to be applied to mediators should be
applied equally to all mediators, regardless of the individual
practitioner’s source profession.’

The continuing obligation — one that belongs to ACR as the
leading organization of dispute resolution practitioners, including
mediators — is to continue to set the standards of practice for
mediation itself. Thus, ACR’s responsibility in the present context
goes beyond simply mitigating potential UPL harms. There is an

* On February 2, 2002, the ABA Section of Dispute Resolution
adopted a resolution stating that mediation is not the practice of law. Two
early articles by Carrie Menkel-Meadow on the intersection of mediation and
law suggest that at least to some degree the motivation for such a policy might
be the desire of lawyer mediators to be relieved of applicable attorney codes
of ethics and the requirements of their legal malpractice insurance carriers.
See Carrie Menkel-Meadow, Responsibility for Third-Party Neutrals, 11
ALTERNATIVES TO HIGH COST LIMIG. 129 (September 1993); Is Mediation the
Practice of Law? 14 ALTERNATIVES TO HIGH COST LITIG. 57 (May 1996).

® The Virginia Guidelines approach the topic similarly, explaining in the
preface that “the Guidelines make no distinction between the activities of
attorney and non-attorney mediators. Conduct by non-attorney mediators
that would constitute the unauthorized practice of law would constitute
unethical mediation practice or professional misconduct if engaged in by
attorney-mediators. Thus, the Guidelines set forth a single standard applicable
to both attorney and non-attorney mediators.” Office of the Executive
Secretary, Supreme Court of Virginia, Virginia Guidefines on Mediation and the
Unauthorized Practice of Law, 1999 at iii.
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ongoing need to review, explicate, refine and restate standards of
practice. We thereby safeguard and protect the process of
mediation. Standards of conduct do not create an environment
without harm, but they do set norms, and are the basis for
determinations concerning mediation practice that may then be
made by the considered reflection of one’s peers, i.e., by other
mediators.®

Finally, it is essential to note that this report does not include
a description of the several instances where UPL charges have been
brought and the responses to them. The Task Force has chosen not
to pursue detailing the facts in each instance to determine what
might or might not have been UPL, nor what within any jurisdiction
is the law concerning UPL.” Instead of trying to develop a
mechanism to defend, justify or permit certain statements,
questions or activities made in the course of a limited number of
mediations, the Task Force’s effort has been directed toward the
mediation process as a whole — upholding its principles, building on
its foundations and values, and encouraging normative practice.®

¢ See David A. Hoffman and Natasha A. Affolder, “Mediation and
UPL,” 6 Disp. RESOL. MAG., Winter 2000 at 23 (“[Tlhe job of making these
difficult [ethical] determinations, which implicate passionately debated
principles of mediation ethics and practice, should be in the hands of
mediators not prosecutors.” (footnote omitted)).

7 The Task Force declines to evaluate mediator performance through
the prism of one or more source professions. In the present context, with law
the source profession specifically under discussion, the Task Force focuses on
the question of whether proper mediation practice permits, for example, a
mediator to give legal advice; not on the question of whether the mediator is
an attorney, and, therefore, licensed to give legal advice.

® This is consistent with the following statement of Lawrence M.
(continued...)
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Il. PURPOSE

The work of the Task Force, including in particular this report,
has been governed by the following goals:

1. Promote public confidence in mediation by protecting
the public generally and consumers of mediation
specifically from improper mediation practice.

2. Define standards of mediation practice in order for
ACR to decide whether to intervene when a charge of
UPL is made against a member mediator.

3. Provide guidance to and a framework for ACR
members and other ADR practitioners regarding the
practice of mediation.

8(...continued)
Watson, Jr., chair from 1987 to 2001 of the Florida Supreme Court Standing
Committee on Mediation Rules offered to explain the guiding principles of the
Committee’s work during his tenure: “Upon reflection, most of the
troublesome issues that surfaced during our hearings and drafting caucuses
were ultimately resolved by reference to broader, more general goals we
agreed should apply to any ethical standards for mediators.” Lawrence M.
Watson, Jr., “Drafting Standards,” 7 Disp. RESOL. MAG., Spring 2001 at 13.

Following the lead of Florida, i.e., the state with the most
institutionalized court-related mediation program, the Task Force has not
sought to micro-manage behaviors, but to elevate central, fundamental
principles of the process. This does not bring us to eliminating all constraints;
rather, fundamentals and norms are restated, with the evaluation of whether
they have been adhered to left to a body of peers, i.e., to mediators, not to
lawyers or members of other source professions.
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4.  Educate state legislatures, courts, government officials
and administrators, bar — and other professional -
associations concerning the public policy issues of the
proper and improper practice of mediation.

I1l. RESOURCES

The Task Force has reviewed material from a wide and
comprehensive range of sources concerning UPL, including:
reports and guidelines;” standards of practice; ethics opinions; and
articles in journals and other printed media.' As mediation has
become increasingly more common as a dispute resolution activity
in nearly all areas of society, the Task Force took as its responsibility
the need to embrace this broad and varied landscape. The Task
Force felt it was an imperative for the public, for agencies and other
professional organizations that serve the public to have a complete
and accurate understanding of the process and how it may help or
harm those whom it purports to serve. This report is intended to
serve the best interests of the public, to strengthen the integrity of
the process, as well as to support and encourage the developing
practices of ACR members.

® See Guidelines for the Fthical Practice of Mediation and To Prevent the
Unauthorized Practice of Law {North Carolina Bar Association Dispute
Resolution Section Task Force on Mediation and the Practice of Law, adopted
by the North Carolina Bar Association Board of Governors, June 17, 1999);
Guidelines on Mediation and the Unauthorized Practice of Law (Office of the
Executive Secretary, Supreme Court of Virginia, 1999); and Standards on
Mediation and the Unauthorized Practice of Law, (Connecticut Council for
Divorce Mediation, adopted by the Board of Directors, April 19, 2001).

10 See attached bibliography.
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IV. ADR PROCESSES AND UPL

As stated above, the Task Force believes that the UPL issue
must be addressed with respect to each ADR process, uniquely
within the context of the individual ADR process. The Task Force
believes that for each process, it is essential to address certain
preliminary areas before reaching the UPL question. First, it is vital
to define a process.”" We must identify the process before we can
evaluate the interrelated questions of proper or improper practices
and practices that might rub against the practice of law or the
practices of other source professions, including other licensed
endeavors. Of equal importance, since each process has a history
and a context that have enlivened it and provided behavioral norms
that help to understand the definition of the process, we discuss the
principles and values of each process and the contexts in which it is
practiced."

! See Kimberlee K. Kovach, New Wine Requires New Wineskins:
Transforming Lawyer Ethics for Effective Representation in a Non-Adversarial
Approach to Problem Solving: Mediation, 28 FORDHAM URBAN L.J. 935, 940
(2001} (“l contend that . . . different processes for dispute resolution and
problem solving will continue to expand in use. What is most vital to the
effective use of dispute resolution is that each method is approached, and the
participation therein is commensurate, with the goals and objectives of that
particular forum.”)

12 See Maureen E. Laflin, Preserving the Integrity of Mediation Through
the Adoption of Ethical Rules for Lawyer-Mediators, 14 NOTRE DAME J. LAW,
ETHICS AND PUB. POL. 479, 494 (2000) (“[Those] who allude to Wittgenstein’s
famous proposition that “meaning is use,” and who from that advocate an all-
inclusive definition of mediation, misuse Wittgenstein and fail to recognize -
that the nature of a practice or activity is to be understood according to the
actions of those who perform it well, not by the mistakes of those who do not.
Wittgenstein well-recognized that people often use words mistakenly. And he

(continued...)
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In this report, we begin the undertaking with mediation.
V. MEDIATION

Based on the following definition and drawing from the
foundational principles and the values of mediation, described
more fully below, the Task Force finds that mediation is a unique
and distinct endeavor and is not the practice of any source
profession, including law.

A. DEFINITION
The Task Force defines mediation as follows:

Mediation is a party-driven process in which
disputants seek an impartial person to assist them in
deciding whether and how to discuss and resolve their
difference(s). Mediation is built on the principles of
voluntariness, informed consent, confidentiality and
self-determination, which are to be understood in the
broadest manner possible. These principles mean that
the mediator may assist the parties in clarifying and
defining issues, shaping the process, identifying and
exploring alternatives and options, and articulating
resolution (if any). In those situations where the parties
determine that they require substantive area or
outcome expertise to assist them in their participation

'(...continued)
understood that while a practice, activity, or technique develops its sense
through the actions of its participants, a great gulf may well separate the
nature of any such practice or technique from the errors of those who may
blunder through it.” (emphasis added){footnotes omitted)).
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in the mediation, the mediator and the parties will craft
the process to ensure the parties the opportunity to
obtain such supplemental professional services as a
prerequisite to their further participation in the
mediation.

B. VALUES"
The following values — drawn primarily from the Mode/

Standards of Conduct for Mediators,™ themselves drawn from a rich
history'® — are the foundations of mediation practice:

¥ Though at times the distinction between “principles” and “values”
may appear elusive, in using these words we have in mind discrete points of
reference. We associate “principles” with the process, i.e., with mediation.
In contrast, “values” are tied to practitioners; they inform the practice of
mediation by mediators. Thus, “principles” refer to the underlying
fundamentals; they are succinct formulations concerning the essence of the
subject under discussion. Whereas, “values” refer to modes or orientations
towards practice that promote or uphold the principles. In short, values
create the ethos for the nous. It is entirely consistent for certain things to be
both principles and values.

" The Model Standards of Conduct for Mediators (“Mode! Standards”)
were prepared from 1992 through 1994 by a joint committee composed of
delegates from the American Arbitration Association (“AAA”), the American
Bar Association (“ABA”) and the Society of Professionals in Dispute Resolution
(“SPIDR”). They have been approved by the AAA, the Litigation and Dispute
Resolution Sections of the ABA, and SPIDR. The Model! Standards, its preface
tells us, were intended “to perform three major functions: to serve as a guide
for the conduct of mediators; to inform the mediating parties; and to promote
public confidence in mediation as a process for resolving disputes.”

> “The standards draw on existing codes of conduct for mediators and
take into account issues and problems that have surfaced in mediation
practice.” Modef Standards, Preface.
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1.  Self-determination. “Self-determination is the
fundamental principle of mediation. It requires that the
mediation process rely upon the ability of the parties to
reach a voluntary, un-coerced agreement.”"® At the
heart of self-determination is the conviction that the
parties have the ability and the right to define their
issues, needs and solutions, i.e., to determine the
outcome of the process.” “In mediation, whether
private or public, decision-making authority rests with
the parties.”™

2. Voluntariness. Participation in mediation is grounded
on it being freely chosen by the parties. In situations

'® Model Standards § 1. More recently, the Model Standards of Practice
for Family and Divorce Mediation re-affirm that self-determination is the
fundamental principle of mediation. Mode/ Standards of Practice for Family
and Divorce Mediation, Symposium on Standards of Practice, August 2000.
(The Symposium was convened in 1998 by the Association of Family and
Conciliation Courts (“AFCC”), and included among others the Family Law
Section of the ABA, the Academy of Family Mediators, the ABA Section on
Dispute Resolution, AFCC, Conflict Resolution Education Network, the
National Association for Community Mediation, the National Conference on
Peacemaking and Conflict Resolution and SPIDR. The Symposium built on a
long and fertile history. The Reporter’s Foreword notes that these standards
“are the latest milestone in a nearly twenty year old effort by the family
mediation community to create standards of practice.”) See also Nancy A.
Welsh, The Thinning Vision of Self-Determination in Court-Connected
Mediation: The Inevitable Price of Institutionalization?, 6 HARv. NEGOT. L. Rev.
1, 15-21 (2007).

7 Standards of Mediation Practice, Massachusetts Association of
Mediation Programs, 1989.

'® Standards of Practice for Family and Divorce Mediation, § |, Academy
of Family Mediators, 1984.
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where mediation is mandated, e.g., by a court,
voluntariness is not negated because at most entry to
the process is required, but not continued
participation.' Voluntariness, therefore, is exercised at
each moment a party chooses to remain at the table,
and is best validated by the fact that “[a]ny party may
withdraw from mediation at any time.”*°

3.  Impartiality. “A mediator shall mediate only those
matters in which she or he can remain impartial and
evenhanded. If at any time the mediator is unable to
conduct the process in an impartial manner, the
mediator is obligated to withdraw. A mediator shall
avoid conduct that gives the appearance of partiality
toward one of the parties. . . . A mediator should guard
against partiality or prejudice based on the parties’
characteristics, background or performance at the

' This comports with the classical understanding of self-determination
and voluntariness, but it may not be applied universally. Participants in
mediations within states with a good faith participation standard, e.g.,
Minnesota and Texas, may feel bound to continue with an otherwise
unsatisfactory mediation process due to fears that (an)other party(ies) will
move a court to apply statutory sanctions due to an alleged failure to
participate in good faith.

?® Model Standards § I. A mediator assists the parties in exercising the
ongoing and voluntary choice to remain at the table by informing them “that
they may obtain independent advice from attorneys, counsel, advocates,
accountants, therapists or other professionals during the mediation process”
and by advising them, “in appropriate cases, that they can seek the advice of
religious figures, elders or other significant persons in their community whose
opinions they value.” Modef Standards of Practice for Family and Divorce
Mediation, §§ I1l.A.4. and 5.
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mediation.””' Parties to a mediation have the right to a
process that “serves all the parties fairly and equally and
to mediators who refrain from perceived or actual bias
or favoritism, either by word or by action.”” There is,
therefore, a duty upon mediators to disclose “any
circumstances that may reasonably raise a question as
to the neutral’s impartiality. The duty to disclose is a
continuing obligation throughout the process.””

4.  Conflict of interest and disclosure. “A mediator shall
disclose all actual and potential conflicts of interest
reasonably known to the mediator. After disclosure,
the mediator shall decline to mediate unless all parties
choose to retain the mediator. The need to protect
against conflicts of interest also governs conduct that
occurs during and after the mediation.”**

5. Informed consent. Respect for the nature of the
parties’ voluntary participation in a mediation calls for
that participation to be grounded in informed

2 Model Standards § 1.

22 Standards of Mediation Practice. Family and divorce mediators may
find their impartiality challenged by their desire to promote the best interests
of non-participating children. A mediation process that has such protections
built in by involving guardian ad litems, specialists in child development,
psychologists, etc., relieves the pressures on the mediator’s impartiality. See
Model Standards of Practice for Family and Divorce Mediation, § VIIL.A.

22 SPIDR’s Ethical Standards of Professional Responsibility {adopted June
1986).

24 Model Standards § III.
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consent.”” In other words, parties have the right to
“understand the nature of the process, the procedures,
the particular role of the neutral, and the parties’
relationship to the neutral.”?® This is a continuing right.
“The parties decide when and under what conditions
they will reach an agreement or terminate a
mediation.”?’

The mediator has a critical role in addressing such
expectations. Among other things, the mediator is
obligated to ensure that the process the parties engage
in is that of mediation,*® and to see that the parties
have the opportunity to make use of or consult relevant
resources. “Where appropriate, a mediator should
recommend that parties seek outside professional

% In some contexts, typically involving multiple parties, not all parties
may be aware of an impending or proposed effort to mediate a dispute. In
such circumstances, informed consent requires a mediator to encourage the
maximum degree of participation by ensuring access to information
concerning the mediation. In addition, full exploration of issues and options
in these contexts may be fostered when the mediator is familiar with the
issues as well as the legal context in which the negotiation is occurring.

%8 SPIDR’s Ethical Standards of Professional Responsibility.
*” Model Standards § VI.

28 See Laflin, supra note 12, at 525 (“Just because the neutral calls it
mediation doesn’t make it so. Imprecise usage of language cannot be allowed
to define the process. We err, and we disserve the entire spectrum of ADR
processes, if we come to view the whole spectrum as merely mediation in a
variety of forms and orientations. Labeling ADR processes enhances informed
consent.”).
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advice.””® “The mediator shall encourage and assist the
participants to obtain independent expert information
and advice when such information is needed to reach
an informed agreement or to protect the rights of a
participant.”*° |

6. Competence. “A mediator shall mediate only when
the mediator has the necessary qualifications to satisfy
the reasonable expectations of the parties.”' Such
competencies are contextual and diverse. They include
core process-related skills, cultural competencies, as
well as a variety of substantive area skills tied to the
nature of a specific mediation. Historically, ACR’s
parent organizations have stated that there are multiple
paths to becoming a competent practitioner. SPIDR'’s
Commission on Qualifications consistently affirmed the
importance to the field of honoring this tradition, and
while not disparaging degrees or other quantifiable
means of assessing an individual’s training, looked to
performance as the ultimate determination of
competence.*

2 Model Standards § VI.
% Standards of Practice for Family and Divorce Mediation, § VIII.A.
*1 Model Standards § IV.

*2 The second report of SPIDR’s Commission on Qualifications views
competence as informed by the overriding value of party self-determination
when it states that “dispute resolution processes are effective because they
maximize the control parties exercise over their disputes and can be creatively
tailored to meet the needs of the parties. Standard-setting, to the extent it is
required, should enhance rather than diminish involvement of the parties and

(continued...)
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7.  Confidentiality. “A mediator shall maintain the
reasonable expectations of the parties with regard to
confidentiality.”** A mediator is obliged, however,
before undertaking a mediation, to “inform the
participants of the limitations of confidentiality such as
statutory, judicially or ethically mandated reporting.”**

8.  Commitment to the process. “A mediator shall
conduct the mediation fairly, diligently, and in a
manner consistent with the principle of self-
determination by the parties.”* “Medjiators have a
duty to improve the practice of mediation.”*®

The last of the values informing mediation practice circles
back to the value first above listed, i.e., self-determination,
underscoring that these values are in the service of the process and,
by implication, the principles at the heart of mediation. A
mediator’s loyalty, above all, is to the process. “Unlike physicians
and attorneys, who owe a direct fiduciary duty to their patients and

3(...continued)
should encourage rather than constrain such creativity.” Ensuring Competence
and Quality In Dispute Resolution Practice, April 1995, at 6. The varied
competencies brought to the process by mediation’s many practitioners are
valued because they permit mediators to address the particularities of the
parties and the specific moments in which they mutually engage.
Competencies serve the process and the parties.

3 Model Standards § V.

** Model Standards of Practice for Family and Divorce Mediation,
§ VII.B.

* Model Standards § VI.

% Model Standards § 1X.
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